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1.      In the discussion briefs, Southeast Asia is restricted to the ten member states of the Association of Southeast Asian Nations and does  
  not include Timor-Leste. This discussion brief, therefore, does not include the Provedor for Human Rights and Justice, the national    
  human rights institution of Timor-Leste.

2.      Ituarte-Lima, C; Bernard, V; Paul, D; San, S; Aung, MM; Dany, C; Chavisschindha, T; Paramita, D; Aung, TM and Saenphit,    
  N (2020) Prosperous and Green in the Anthropocene: The human right to a healthy environment in Southeast Asia, The Raoul  
  Wallenberg Institute of Human Rights and Humanitarian Law. This discussion brief is intended to support National Human  
  Rights Institutions

The Raoul Wallenberg Institute of Human Rights and Humanitarian Law (RWI) discussion brief series “The human 
right to a healthy environment in Southeast Asia” aims to be a tool to trigger constructive dialogue on how to 
implement the right to a healthy environment in the region.1  It also aims to facilitate opportunities for co-creation 
of strategies between various groups based on shared understandings on the interdependency between human 
rights and a healthy environment. This discussion brief series presents key findings and lessons learned that 
emerged from the RWI thematic study: Prosperous and Green in the Anthropocene: The human right to a 
healthy environment in Southeast Asia.2
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Societies, Fair and Efficient Justice, and Economic Globalisation and Human Rights. Headquartered in Lund, Sweden,  
RWI works through a network of offices in six international locations, and in Stockholm. 

This discussion brief synthesises analysis from the above-mentioned thematic report and further elaborates entry points particularly 
relevant to national human rights institutions for contributing to the realisation of the human right to a healthy environment. 
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1. Introduction

The right to a healthy environment 

Climate change, biodiversity loss, and the destruction and degradation of ecosystems have 
significant impacts on people’s lives, affecting our ability to work, have leisure activities, and enjoy 
good health. Human rights and environmental protection are interdependent. A healthy environment 
enables people to fully enjoy their human rights. At the same time, the exercise of human rights helps 
promote environmental protection.3

Many countries—more than 80 per cent of UN Member States—already recognise the right to a 
healthy environment in their constitutions, laws, and policies.4 Regional instruments also recognise 
this right in various ways.5 The ASEAN Human Rights Declaration (AHRD) affirms that everyone has 
the right to a safe, clean, and sustainable environment (Art. 28f). The substantive elements of the 
right to a healthy environment are: a safe climate; clean air; clean water and adequate sanitation; 
healthy and sustainably produced food; non-toxic environments in which to live, work, study and 
play; and healthy biodiversity and ecosystems. The procedural elements of this right include: access 
to information, public participation in environmental decision making, and access to justice and 
effective remedies.6 

The United Nations General Assembly and Human 
Rights Council, treaty bodies and special procedures 
have recommended frequently and repeatedly that 
every country should establish an independent National 
Human Rights Institutions (NHRI) that complies fully 
with the international standards for NHRIs, the Paris 
Principles.7 Under the Paris Principles, NHRIs are 
specialist human rights organisations, established by 
the constitution or an act of parliament, with mandates 
related specifically to human rights law. Five Southeast 
Asian countries have NHRIs.8 Three of the NHRIs are 

accredited internationally as fully compliant with the Paris 
Principles.9 The two others are accredited internationally 
as partially compliant.10

NHRIs can be important national actors in ensuring 
compliance with obligations concerning a healthy 
environment in line with international standards and 
national law. They should be institutions to which 
ordinary people can turn when their right to a healthy 
environment is violated or at risk of violation.

3.      Knox, John H. and Pejan, Ramin (2018) ‘Introduction to The Human Right to a Healthy Environment’, The Human Right to a  
  Healthy Environment, Cambridge University Press.

4.      Boyd, David (2019) Right to a healthy environment: good practices: Report of the Special Rapporteur on the issue of human  
  rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment, Human Rights Council, 30  
  December 2019, A/HRC/43/53.

5.      Knox and Pejan, 2018.
6.      Boyd, D. Report of the UN Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe, clean,  

  healthy and sustainable environment to the UN General Assembly (UNGA) (19 July 2018) A/73/188 13.
7.      Principles relating to the Status of National Institutions for the Promotion and Protection of Human Rights (the Paris Principles),   

  Commission on Human Rights resolution 1992/54 and General Assembly resolution 48/134.
8.      Indonesia, Malaysia, Myanmar, the Philippines and Thailand.
9.      Those of Indonesia, Malaysia and the Philippines. See Global Alliance of National Human Rights Institutions at https://ganhri. 

   org/membership/ accessed 29 July 2020.
10.     Those of Myanmar and Thailand. See Global Alliance of National Human Rights Institutions at https://ganhri.org/membership/        

   accessed 29 July 2020. 
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2. Challenges and opportunities for NHRIs  
    to contribute to realising the right to a  
    healthy environment 

Singapore

Viet NamCambodia

Brunei Darussalam

Lao PDR

Indonesia: National Commission on Human Rights of Indonesia (Komnas HAM) (www.komnasham.go.id) 
Malaysia: Human Rights Commission of Malaysia (SUHAKAM) (www.suhakam.org.my) 
Myanmar: Myanmar National Human Rights Commission (MNHRC) (www.mnhrc.org.mm)
Philippines: Commission on Human Rights of the Philippines (CHR) (www.chr.gov.ph)
Thailand: Office of the National Human Rights Commission of Thailand (NHRC) (www.nhrc.or.th)
Countries without a National Human Rights Institution compliant with the UN Paris Principles

The depiction and use of boundaries, geographic names and related data shown on this map are not warranted to be error free 
nor do they necessarily imply official endorsement or acceptance by RWI.
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NHRIs investigate and monitor compliance with 
human rights obligations, seek to resolve complaints, 
provide advice to governments and parliaments, and 
conduct human rights awareness raising and education 
programmes.11 All five Southeast Asian NHRIs can 
undertake wide-ranging investigations.12 Three of them 
are able to initiate or intervene in court proceedings to 
advise the court on human rights issues arising in cases 
before the court.13 All these functions are relevant in 
ensuring the right to a healthy environment.

Southeast Asia had some of the first NHRIs in the  world.14  
From the beginning, they investigated complaints 
of human rights violations arising from the acquisition 

of land for economic exploitation. The Indonesian 
National Commission on Human Rights (Komnas HAM), 
for example, received over 2400 complaints relating to 
land disputes in 2014 alone, one in five of all complaints 
received.15 Often these complaints came to NHRIs from 
indigenous peoples or their representatives. Usually 
the complainants’ land was taken, often by force, for 
logging, mining, plantation or construction of factories. 
The military or the police would become involved 
in dispossessing those owning or using the land or 
repressing those protesting against its acquisition. The 
business operations on the land would often cause very 
significant environmental damage.16

11.       Asia Pacific Forum National Human Rights Institutions Manual on national human rights institutions (APF 2019) https://www. 
     asiapacificforum.net/resources/manual-on-nhris/ accessed 30 July 2020.

12.       Southeast Asian NHRIs’ investigations functions: Indonesia (Law 39/1999 Art 89(3)); Malaysia (Human Rights Commission of  
     Malaysia Act 1999 Section 2(c) and 4(1)(d)); Myanmar (Myanmar National Human Rights Commission Law No 21/2014  
     Section 22(b) and (c) and Chapter VI); Philippines (Constitution 1987 Article XIII Section 18(1) and (7) and Executive Order  
     No 164 1987 Section 3); Thailand (Constitution of the Kingdom of Thailand BE 2560 (2017) Section 247(1) and (2) and  
     Organic Act on the National Human Rights Commission BE 2560 (2017) Section 16(2)).

13.       Southeast Asian NHRIs with explicit power in law to initiate court proceedings are those in the Philippines (Constitution 1987  
     Article XIII Section 18(2) and Executive Order No 164 1987 Section 3) and Thailand (Organic Act on the National Human  
     Rights Commission BE 2560 (2017) Section 16(3), (4) and (5) and Chapter IV). The one Southeast Asian NHRI with explicit  
     power in law to intervene in court proceedings is that of Indonesia (Law 39/1999 Art 89(3)(h)).

14.       Philippines (1987) and Indonesia (1993). Malaysia (2000), Thailand (2001) and Myanmar (2012) followed. See Asia Pacific  
     Forum of National Human Rights Institutions at https://www.asiapacificforum.net/members/ accessed 29 July 2020.

15.       https://www.komnasham.go.id/files/20160316-encouraging-protection-of-indigenous-$VJK2X.pdf.
16.       See, for example, Human Rights Commission of Malaysia (SUHAKAM) Report of the National Inquiry into the Land Rights       

     of Indigenous Peoples (SUHAKAM 2013) para 9.22 at https://drive.google.com/file/d/0B6FQ7SONa3PRbUlnUGcxdzdEWU0/ 
     preview accessed 30 July 2020.

17.       NHRCT Report No. 36-39/2559.

Right to participate in managing natural resources and the environment17

The National Human Rights Commission of Thailand (NHRCT) received a complaint requesting that 
it investigate a draft Minerals Act with provisions affecting the right to participate in the management 
of natural resources and the environment. 

The Commission found that the draft gave the state a monopoly power in the management of 
minerals without giving local communities any opportunity to participate. This could affect both the 
environment and the sustainable livelihood of the people. 

The NHRCT made 13 recommendations for amendments to the draft law, including for basic 
protections for the rights of the affected communities. It also recommended special provisions in the 
law for people’s participation in determining policies, plans, licences, concessions and other permits, 
and dispute mechanisms. 

The Cabinet took account of the recommendations, in particular the ones that provide for community 
participation in preparing a mineral resources management plan.
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Investigating the use of toxic chemicals as a human rights violation21

In 2018, the National Human Rights Commission of Thailand (NHRCT) investigated the Agriculture 
Department over allegations that it violated human rights by extending the licences for many 
companies to sell paraquat. The herbicide was used on farms across Thailand but was banned 
in 53 countries because of serious health risks. On 23 May 2018, the Government’s Hazardous 
Substances Committee decided to place restrictions on use of paraquat but not to ban it. 

In 2019, the NHRCT found that the herbicide affected rights to a standard of living in an environment 
that is conducive to people’s health. It relied on the right to health under Section 55 of the Thai 
Constitution and Article 12 of the International Covenant on Economic, Social and Cultural Rights, 
to which Thailand is a party. It recommended that the production, import, export or possession of 
the herbicide in Thailand be prohibited on the grounds that it was a hazardous substance. It also 
recommended new measures to control the use of chemicals that are hazardous to health. On 
28 September 2019, the Hazardous Substances Committee imposed an initial ban on the use of 
paraquat and also on the use of another chemical, chlorpyrifos.

On 28 September 2020, the Hazardous Substances Committee made a final decision to continue 
indefinitely the ban on the use of the two chemicals on the basis that the chemicals were highly 
dangerous to health.22 

NHRIs have responsibilities for investigating and 
monitoring compliance with human rights obligations.18 
This function has enabled NHRIs to maintain oversight 
of the environmental impacts of economic development 
activities from a human rights perspective. Southeast 

Asian NHRIs have been involved closely with indigenous 
communities in undertaking this monitoring.19 They 
have also investigated and monitored issues of actual 
or potential environmental harm as a human rights 
violation.20 

18. See Footnote 7.
19. See, for example, Human Rights Commission of Malaysia (SUHAKAM) Report of the National Inquiry into the Land Rights

of Indigenous Peoples (SUHAKAM 2013) at https://drive.google.com/file/d/0B6FQ7SONa3PRbUlnUGcxdzdEWU0/preview
accessed 30 July 2020; National Commission on Human Rights of Indonesia (Komnas HAM) National Inquiry into
Indigenous Peoples’ Rights on their Territories in the Forest Zone Summary (Komnas HAM 2015) at https://www.komnasham.
go.id/files/1475132149$1$8R632$.pdf accessed 30 July 2020.

20. Other NHRIs have looked at the human rights impacts of mining operations. See, for example, the work of the Mongolian
National Human Rights Commission described in Asia Pacific Forum of National Human Rights Institutions A manual on
national human rights institutions (APF 2018) 146-7 at https://www.asiapacificforum.net/resources/manual-on-nhris/ accessed
30 July 2020.

21. See  https://www.asiapacificforum.net/news/nhrc-investigates-ongoing-use-toxic-herbicide/ and NHRC investigates ongoing
use of toxic herbicide | Asia Pacific Forum (APF, 2018)

22. See https://www.bangkokpost.com/thailand/general/1993211/nhsc-votes-to-keep-ban-on-toxic-farm-chemicals.

http://www.nhrc.or.th/NHRCT-Work/Statements-Press-Releases-Open-Letters/Press-Releases/%E0%B8%81%E0%B8%AA%E0%B8%A1-%E0%B9%81%E0%B8%99%E0%B8%B0%E0%B8%A3%E0%B8%B1%E0%B8%90%E0%B8%9A%E0%B8%B2%E0%B8%A5%E0%B8%81%E0%B8%B3%E0%B8%AB%E0%B8%99%E0%B8%94-%E0%B8%9E%E0%B8%B2%E0%B8%A3%E0%B8%B2%E0%B8%84%E0%B8%A7%E0%B8%AD%E0%B8%95%E2%80%9D-%E0%B9%80%E0%B8%9B%E0%B9%87%E0%B8%99%E0%B8%A7%E0%B8%B1%E0%B8%95%E0%B8%96%E0%B8%B8%E0%B8%AD%E0%B8%B1%E0%B8%99%E0%B8%95%E0%B8%A3%E0%B8%B2%E0%B8%A2%E0%B8%8A%E0%B8%99%E0%B8%B4%E0%B8%94%E0%B8%97.aspx
http://www.nhrc.or.th/NHRCT-Work/Statements-Press-Releases-Open-Letters/Press-Releases/%E0%B8%81%E0%B8%AA%E0%B8%A1-%E0%B9%81%E0%B8%99%E0%B8%B0%E0%B8%A3%E0%B8%B1%E0%B8%90%E0%B8%9A%E0%B8%B2%E0%B8%A5%E0%B8%81%E0%B8%B3%E0%B8%AB%E0%B8%99%E0%B8%94-%E0%B8%9E%E0%B8%B2%E0%B8%A3%E0%B8%B2%E0%B8%84%E0%B8%A7%E0%B8%AD%E0%B8%95%E2%80%9D-%E0%B9%80%E0%B8%9B%E0%B9%87%E0%B8%99%E0%B8%A7%E0%B8%B1%E0%B8%95%E0%B8%96%E0%B8%B8%E0%B8%AD%E0%B8%B1%E0%B8%99%E0%B8%95%E0%B8%A3%E0%B8%B2%E0%B8%A2%E0%B8%8A%E0%B8%99%E0%B8%B4%E0%B8%94%E0%B8%97.aspx
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The numbers of complaints relating to land were 
overwhelming for the Malaysian and Indonesia 
NHRIs. These institutions therefore decided to take 
a more comprehensive, systemic approach through 
the mechanism of a national inquiry into human 
rights relating to indigenous lands.23 This approach 
enabled the NHRIs to examine issues of the rights of 

communities in addition to rights of individuals. It gave 
victims opportunities to be heard – to tell their stories, 
present their experiences, describe the harm they have 
suffered and future generations will suffer, and seek 
reform. In this way, the inquiry approach itself upheld 
procedural rights while promoting substantive rights.

23.       Human Rights Commission of Malaysia (SUHAKAM) Report of the National Inquiry into the Land Rights of Indigenous  
     Peoples (SUHAKAM 2013) at https://drive.google.com/file/d/0B6FQ7SONa3PRbUlnUGcxdzdEWU0/preview accessed  
     30 July 2020; National Commission on Human Rights of Indonesia (Komnas HAM) National Inquiry into Indigenous  
     Peoples’ Rights on their Territories in the Forest Zone Summary (Komnas HAM 2015) at https://www.komnasham.go.id/ 
     files/1475132149$1$8R632$.pdf accessed 30 July 2020.

24.       Asia Pacific Forum of National Human Rights Institutions Conducting a National Inquiry into Systemic Patterns  
     of Human Rights Violation (APF 2019) 98-103 at https://www.asiapacificforum.net/resources/manual-conducting-a- 
     national-inquiry/ accessed 30 July 2020. For full report see Human Rights Commission of Malaysia (SUHAKAM) Report  
     of the National Inquiry into the Land Rights of Indigenous Peoples (SUHAKAM 2013) at https://drive.google.com/file/ 
     d/0B6FQ7SONa3PRbUlnUGcxdzdEWU0/preview accessed 30 July 2020.

25.       Human Rights Commission of Malaysia (SUHAKAM) Annual Report 2018 (SUHAKAM 2018) p. xiii and 91 at https://www. 
     suhakam.org.my/pusat-media/sumber/laporan-tahunan/ accessed 04 November 2020.

Indigenous people’s right to land24 

Between 2006 and 2011, land rights issues topped the annual list of complaints received by the Human 
Rights Commission of Malaysia (SUHAKAM). Indigenous communities alleged that their customary 
rights to land had been violated by various actors, including the Government and private corporations. 
In 2011, SUHAKAM decided to conduct a national inquiry to address the land rights of indigenous 
peoples in Malaysia in a systemic way.

The national inquiry sought wide public participation, including indigenous communities, the Government, 
NGOs and other experts. It recorded 892 statements from indigenous people, covering issues including 
delay in processing native land titles; encroachment by logging, plantation and commercial development 
projects; problems with indigenous land development schemes; and inclusion of native land into forest 
reserves and other protected areas. It selected 132 cases for examination in public hearings.

The report of the national inquiry, released on 5 August 2013, contained extensive analysis of the 
information and data gathered. It made 18 recommendations for protecting indigenous human rights.

The Malaysian Government accepted 17 of the 18 recommendations. It established a Cabinet Committee 
on Native Title Rights to pursue implementation but implementation has been slow.25 SUHAKAM itself 
monitors and reports annually report on implementation.
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The breadth of NHRI laws and the range of their  
functions and powers give them opportunities for 
innovative action on the right to a healthy environment. 

With their flexible and informal procedures, they can 
respond creatively and expansively to crises affecting 
human rights and environmental rights.

Human rights in special economic zones27 

In 2019, the Philippines Commission on Human Rights (CHR) organised an international conference 
on human rights at Subic Bay Freeport Zone, together with the Forest Peoples Programme, Philippine 
Association for Inter-cultural Development and Tebtebba. It was attended by indigenous peoples’ 
representatives, other NHRIs, academics, business and civil society organisations (CSOs) from the 
South and Southeast Asian regions. The main theme of the conference was the rights of indigenous 
peoples in the context of business activities, particularly in special economic zones. 

Participants from many indigenous communities shared their struggles. Other participants expressed 
solidarity with all indigenous peoples struggling for the full realisation of their rights. Discussion on 
gender focused on understanding unequal power relations. The conference called on governments to 
change investment priorities to reduce the focus on mega-infrastructure projects and invest instead in 
community-based renewable energy systems.

The CHR continues to monitor the situation of indigenous peoples in the Philippines to ensure that 
indigenous rights are respected, protected and fulfilled.

26.     Southeast Asian NHRIs’ education and human rights promotion functions: Indonesia (Law 39/1999 Art 89(2)); Malaysia  
   (Human Rights Commission of Malaysia Act 1999 Section 2(a) and 4(1)(a)); Myanmar (Myanmar National Human Rights     
   Commission Law No 21/2014 Section 22(a)); Philippines (Constitution 1987 Article XIII Section 18(5)); Thailand  
   (Constitution of the Kingdom of Thailand BE 2560 (2017) Section 247(5) and Organic Act on the National Human Rights  
    Commission BE 25 60 (2017) Section 16(1)).

27.     See http://chr.gov.ph/chr-intl-organizations-call-for-protection-of-indigenous-peoples-rights-in-renewable-energy-investments/.

NHRIs also have an important role in awareness raising 
and human rights education.26 They can provide 
platforms for right-holders such as communities to 
present their own views on how to safeguard a healthy 
environment. In doing so, NHRIs promote the enjoyment 

of the procedural rights of vulnerable communities. 
Information and participation in decision making by right 
holders can contribute to the collective action needed 
to address environmental challenges that affect more 
directly local communities but also ultimately  everyone.  
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28.     See: http://chr.gov.ph/nicc-2/ and Asia Pacific Forum of National Human Rights Institutions Conducting a National Inquiry  
   into Systemic Patterns of Human Rights Violation (APF 2019) 112-115 at https://www.asiapacificforum.net/resources/manual- 
   conducting-a-national-inquiry/ accessed 30 July 2020.

29.     Roberto Cadiz ‘New Approaches to Climate Justice: Climate Change as a Human Rights Issue in a Global Dialogue’  
   https://essc.org.ph/content/archives/10479/. The full report is still to be published.

The right to a healthy environment in the context 
of climate change28 

In December 2015, the Philippines Commission on Human Rights 
(CHR) announced a comprehensive inquiry into human rights 
and climate change. Arising from the increasing frequency and 
devastating impact of extreme weather events in the Philippines, the 
inquiry examined how climate change contributes to these events 
and so affects the human rights of Filipinos. It sought to engage local 
communities and authorities and international actors, in particular 
the 47 ‘Carbon Majors’, the largest producers of greenhouse gas-
emitting products. 

From the beginning, the CHR emphasised that the inquiry would 
proceed through a process of dialogue, not confrontation. The 
process was inclusive, transparent and open to all. The Carbon 
Majors were continually invited to join the dialogue, even though 
in general they did not participate. The inquiry sought to persuade 
rather than compel.

The Commission accepted amicus briefs, research studies and 
position papers from scientific and legal experts, professional 
organisations, academics, advocates, stakeholders and duty-
bearers, CSOs and associations of NHRIs from around the globe. 
It conducted field trips, interviews, roundtable discussions, expert 
consultations and community dialogues.

Most importantly, the Commission conducted public hearings at 
which affected communities and human rights and climate change 
experts could give evidence. In all, the Commission held 12 public 
hearings at which 65 witnesses were heard. 

The Commission emphasised that climate change is a human 
rights issue, a justice issue, a business issue and an existential 
issue.29  It seeks to ensure justice and redress for victims and the 
further development of international and domestic law to ensure 
better protection of the right to a healthy environment. It proposes a 
minimum core of rights and duties relevant to climate justice.

Farmer spraying herbicide on rice field in Thailand
Photo: Kaentian Street/Shutterstock
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NHRIs complement the courts.30 Both NHRIs and 
courts are independent institutions established by law 
but they are different types of institution, with distinct 
roles and functions, and with a formal relationship.31 
For example, while NHRIs can make procedural orders, 
the courts are needed to enforce those orders.32 While 
courts have responsibility for the law generally, NHRIs 
have expertise in human rights law and are often have  
significant experience with working with people in 
poverty and other disadvantaged conditions.

Courts and NHRIs in Southeast Asia tend to work 
separately from each other on issues relating to the 
right to a healthy environment. There are untapped 
opportunities for them to cooperate, build on and add 
to each other’s work, each from their own mandates, 
areas of expertise and experience, to the mutual benefit 
of both. This mutual support can place both courts and 
NHRIs in a better position to support the realisation of 
human rights for all.

A mutually supportive relationship between courts and 
NHRIs can be a very significant means of advancing legal 
protection of the right to a healthy environment, while 
at the same time respecting the distinct roles of courts 

and NHRIs and not intruding on the independence of 
the judiciary generally, individual judges or the NHRIs.33 
There are many ways in which this collaboration is 
possible.

For example, an NHRI could initiate cases in the courts 
on the right to a healthy environment. Some NHRIs 
have the function of taking cases to court where they 
consider it appropriate, especially on behalf of poor 
and disadvantaged parties.34 An NHRI could initiate 
proceedings in its own name or on behalf of those who 
have suffered or are at risk of suffering environmental 
harm. The NHRI could seek to protect both the 
substantive and the procedural elements of the right to 
a healthy environment.35

An NHRI could also seek to join other cases before the 
courts as a friend of the court (amicus curiae). Some 
NHRIs have this power explicitly in their legislation and 
others have it implicitly.36 Procedural rules of courts can 
facilitate these interventions. As an amicus, the NHRI 
would not argue the case for either party but act as 
a disinterested intervenor that brings relevant human 
rights law and issues to the court’s attention. 

3. Nurturing cross-institutional collaboration     
    between courts and NHRIs 

30.      Asia Pacific Forum National Human Rights Institutions Manual on national human rights institutions (APF 2019) 13 at https:// 
    www.asiapacificforum.net/resources/manual-on-nhris/ accessed 30 July 2020. Globally, NHRIs have described their relationship  
    with the judiciary in the Nairobi Declaration 2008: Nairobi Declaration of the Ninth International Conference of National  
    Institutions for the Promotion and Protection of Human Rights Nairobi, Kenya, 21-24 October 2008 paragraph 33, at https:// 
    www.ohchr.org/Documents/Countries/NairobiDeclarationEn.pdf accessed 30 July 2020.

31.      Andrew Wolman, ‘National Human Rights Institutions and the Courts in the Asia-Pacific Region’ (2011) Asia Pacific Law  
    Review 19:2, 237-251, DOI:10.1080/10192557.2011.11788250.

32.     Power to make procedural orders in relation to investigations are found in NHRI organic laws: Indonesia (Law 39/1999 Art 89(3)  
    and Art 94); Malaysia (Human Rights Commission of Malaysia Act 1999 Section 14); Myanmar (Myanmar National Human  
    Rights Commission Law No 21/2014 Section 35 and 36); Philippines (Constitution 1987 Article XIII Section 18(2)); Thailand  
    (Organic Act on the National Human Rights Commission BE 2560 (2017) Section 41). The laws do not provide for direct  
    enforcement of these orders by the NHRIs themselves. The role of the court in enforcing procedural orders of the NHRI is  
    specifically included in the Indonesian law: Law 39/1999 Art 95.

33.      Basic Principles on the Independence of the Judiciary 1985 at https://www.ohchr.org/EN/ProfessionalInterest/Pages/ 
    IndependenceJudiciary.aspx accessed 31 July 2020. See also APF https://www.asiapacificforum.net/support/what-are-nhris/fact- 
    sheet-9-cooperation/.

34.     See Footnote 8.
35.     For the two elements of the right see Ituarte-Lima, C. (ed.) Prosperous and Green in the Anthropocene: The right to a healthy  

    environment in Southeast Asia (RWI 2020) chapter 2 and 3.
36.     See Footnote 8.



9

An NHRI can also advise, support and assist victims to 
take cases to court.37 In these situations it would not be 
acting in its own name or as an amicus, but as a legal 
adviser and perhaps advocate. The victims themselves 
are the parties and the NHRI is merely their supporter or 
representative.

Courts can note and use NHRI investigations and 
reports in deciding cases. The investigations and 
reports could be public documents of which the courts 
are aware or they could be ad hoc reports that a court 
specifically requests from an NHRI. If a court wishes 
and if an NHRI agrees, the court can use the NHRI as 
a key independent resource available to it to support its 
decision making.

An NHRI can promote public awareness and 
understanding of judicial decisions on the right to a 
healthy environment and contribute to expert discussion 
of those decisions in relation to human rights law and to 

legal development on the right to a healthy environment. 
The NHRI can also make jurisprudence from other 
jurisdictions available and discuss the relevance and 
applicability of this jurisprudence in its own country. 
NHRIs have a role in making judicial decisions more 
widely known.

Judges and NHRI leaders can cooperate in promoting 
the right to a healthy environment in public forums, to 
build knowledge of the right and procedures to protect 
that right.

Courts and an NHRI could join in providing training 
for judges and NHRI leaders and their staff on 
environmental rights. Joint training would permit both 
courts and the NHRI to learn about environmental rights 
together and from each other, with the contribution of 
relevant experts. RWI has arranged and contributed to 
these kinds of training opportunities, including through 
blended online courses. 

37.     The Philippines Commission on Human Rights has the function to ‘provide … legal aid services to the underprivileged whose  
    human rights have been violated or need protection’ (Constitution 1987 Article XIII Section 18(3) and Executive Order No 164  
    1987 Section 3). The Indonesian National Commission on Human Rights has specific authority to ‘give recommendations to the  
    parties for resolving conflict through the courts’ (Law 39/1999 Article 89(4)(c)).
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Dialogue on challenges, opportunities and ways 
forward in promoting and protecting the right to a 
healthy environment can be facilitated by a number of 
guiding questions for NHRIs. The questions in the next 
section aim to support NHRIs in reinforcing common 
understandings among peers on the connections 
between human rights law and the environment. They 
also aim to help elicit dialogue among NHRIs, and with 
partners on how to strengthen their role in contributing 
to the enjoyment of the right to a healthy environment, 
leaving no one behind. 

Questions about each country’s law and 
human rights

1. What human rights obligations does your 
country have?

Each country has human rights obligations under 
domestic and international law. Under domestic law, the 
obligations may be contained in: 

• the national constitution
• national laws dealing specifically with human    
   rights 
• enabling legislation incorporating treaty  
   provisions
• other national laws directly or indirectly  
   concerning human rights matters, such as health     
   care or education laws
• the jurisprudence of courts.

In international law, human rights obligations are 
contained in the human rights treaties to which the 
country is a party and in the customary international law 
that binds all States.38 

2. What laws protect the right to a healthy 
environment in your country?

This will vary from country to country. Four Southeast 
Asian countries explicitly recognise the right to a healthy 
environment in their national constitutions.39 Another 
implicitly recognises this right.40 Five others recognise 
certain substantive and procedural dimensions of the 
right in their domestic laws and court decisions.41

3. How does international human rights law apply 
in your country?

National courts can take some account of international 
law, including that dealing with the right to a healthy 
environment, to varying degrees in different legal 
systems. They may be able to enforce a treaty ratified 
by the country directly. At the very least, they should use 
the treaties as guides to interpreting domestic laws or as 
a basis for exercising judicial discretions. 

Questions about NHRIs in Southeast Asia

4. What Southeast Asian countries have an NHRI?

The NHRIs of Indonesia, Malaysia and the Philippines 
are accredited internationally as being fully compliant 
with the Paris Principles. The NHRIs of Myanmar and 
Thailand are accredited internationally as being partially 
compliant.42

5. What roles do NHRIs have in protecting the right 
to a healthy environment?

NHRIs investigate and monitor compliance with 
human rights obligations, handle complaints, advise 

4. Strengthening NHRI capacities on  
    the human right to a healthy environment 

38.     The status of human rights treaties for each country is available on the website of the UN Office of the High Commissioner for  
   Human Rights. See https://www.ohchr.org/en/pages/home.aspx. A table setting out this information is in Ituarte-Lima, C. (ed.)  
   Prosperous and Green in the Anthropocene: The right to a healthy environment in Southeast Asia (RWI 2020) 20.

39.     Indonesia, the Philippines, Thailand, and Viet Nam
40.     Malaysia
41.     Brunei Darussalam, Cambodia, Lao PDR, Myanmar and Singapore
42.     See the website of the Asia Pacific Forum of National Human Rights Institutions at https://www.asiapacificforum.net/. 
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governments and parliaments on action necessary to 
comply with human rights obligations, conduct human 
rights awareness raising and education programmes, 
intervene in court proceedings to advise the court 
on human rights issues and undertake wide-ranging 
investigations.43

6. What initiatives can the NHRI in your country 
take to provide better protection of the right to a 
healthy environment?

An NHRI can undertake specific programs, projects and 
activities to protect the right to a healthy environment. It 
can also seek to mainstream its work on that right across 
all its functions. Effective work can be done through a 
comprehensive public inquiry into issues related to the 
right to a healthy environment.44 

7. What are the key groups in your country with 
which NHRIs should engage on the right to a 
healthy environment?

Key groups include:

• human rights and environmental CSOs
• other environmental rights defenders
• community organisations, especially 
organisations of vulnerable groups
• academic institutions and think tanks
• labour unions
• business associations
• professional associations, especially legal and 
medical associations
• media outlets.

43.     Asia Pacific Forum of National Human Rights Institutions A manual on national human rights institutions (2018 APF) at  
   https://www.asiapacificforum.net/resources/manual-on-nhris/ accessed 30 July 2020.

44.     The NHRIs of Indonesia, Malaysia and the Philippines provide good examples of these.
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To NHRIs45 

1. Initiate legal action to protect substantive and  
    procedural elements of the right to a healthy  
    environment
2  Support victims of environmental harm to take  
    legal action, including in conjunction with legal  
    professionals
3. Develop and implement, in NHRI legislation and  
    in courts’ rules of procedure, means for an  
    NHRI to intervene as a friend of court (amicus  
    curiae) in court cases involving the right to a  
    healthy environment
4. Join in providing training in environmental rights  
    for judges and NHRI leaders and their staff
5. Promote the right to a healthy environment in  
    public forums
6. Elaborate the substantive elements of the right  
    to a healthy environment
7. Promote advocacy for the right to a healthy      
    environment
8. Review each NHRI function to determine how  
    it can incorporate work on the right to a healthy  
    environment
9. Undertake comprehensive inquiries into  
    systemic patterns of human rights violations  
    relating to the right to a healthy environment
10. Provide education and awareness raising  
    programmes on the right to a healthy      
    environment, including remedies for violation of      
    that right

11. Arrange opportunities for communities affected  
    by environmental harm to relate their  
    experiences to the broader community
12. Collaborate with other Southeast Asian NHRIs  
    on the right to a healthy environment, both  
    directly and through the South East Asian  
    NHRIs’ Forum

To professional legal associations and 
law firms

1. Promote legal education, in law schools and as      
    continuing legal education, on the right to a      
    healthy environment and on actions lawyers can  
    take to promote and protect that right, through  
    the NHRI
2. Promote pro bono legal advice and  
    representation for poor and disadvantaged  
    people seeking a remedy in relation to  
    environmental rights through an NHRI

To States

1. Establish an NHRI in compliance with the Paris  
    Principles, where it does not yet exist
2. Strengthen an NHRI already established in full  
    compliance with the Paris Principles and  
    resource it to work on the right to a healthy  
    environment comprehensive public inquiry into  
    issues related to the right to a healthy  
    environment. 

5. Recommendations 

45.     See also Ituarte-Lima, C. (ed.) Prosperous and Green in the Anthropocene: The right to a healthy environment in Southeast Asia  
   (RWI 2020) 125.
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Primary sources

National law      

Indonesia  Constitution 1949 as amended Section XA 
   Law 39/1999 concerning human rights
Malaysia  Constitution 1957 as amended Part II
   Human Rights Commission of Malaysia Act 1999
Myanmar  Constitution 2008 Chapter VIII
   Myanmar National Human Rights Commission Law No 21/2014
Philippines  Constitution 1987 Articles III and XIII
   Executive Order No 164 1987
Thailand  Constitution of the Kingdom of Thailand BE 2560 (2017) Chapter III
   Organic Act on the National Human Rights Commission BE 2560 (2017)

International standards

Principles relating to the Status of National Institutions for the Promotion and Protection of Human Rights (the Paris 
Principles), UN Commission on Human Rights Resolution 1992/54 and General Assembly Resolution 48/134

Secondary sources

Books

Ituarte-Lima, C; Bernard, V; Paul, D; San, S; Aung, MM; Dany, C; Chavisschindha, T; Paramita, D; Aung, TM and 
Saenphit, N (2020) Prosperous and Green in the Anthropocene: The human right to a healthy environment in 
Southeast Asia, The Raoul Wallenberg Institute of Human Rights and Humanitarian Law

Manuals

Asia Pacific Forum of National Human Rights Institutions Manual on conducting a national inquiry into systemic 
patterns of human rights violation (APF 2015) at https://www.asiapacificforum.net/resources/manual-conducting-
a-national-inquiry/

Asia Pacific Forum of National Human Rights Institutions A manual on national human rights institutions (APF 2018) 
146-7 at https://www.asiapacificforum.net/resources/manual-on-nhris/
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